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(5) Where a claim for the same injury
has been filed under the FTCA and the
denial or final offer applies equally to
such claim, the letter of notification
must advise the claimant that any suit
brought as to any portion of the claim
under the FTCA must be brought not
later than 6 months from the date of
mailing of the notice of denial or final
offer. Further, the claimant must be
advised that if suit is brought, action
on any appeal will be held in abeyance
pending final determination of such
suit.

(b) Action on appeal. (1) The appeal
will be examined by the settlement au-
thority who last acted on the claim, or
his or her successor, to determine if
the appeal complies with the require-
ments of this section. The settlement
authority will also examine the claims
investigative file and decide whether
additional investigation is required;
ensure all allegations or evidence pre-
sented by the claimant, agent or attor-
ney are documented in the file; and
that all pertinent evidence is included
in the file. If the claimant states that
he or she appeals but does not submit
supporting materials within the 60 day
appeal period or an approved extension
thereof, the appeal will be treated as
being on the record as it existed at the
time of denial or final offer. Unless ac-
tion under paragraph (b)(2) of this sec-
tion is taken; the claim with complete
investigative file including any addi-
tional investigation required and a
memorandum of opinion will be for-
warded to the appropriate appellate au-
thority for necessary action on the ap-
peal.

(2) If the evidence in the file, includ-
ing information submitted by the
claimant with the appeal and any nec-
essary additional investigation, indi-
cates that the appeal should be grant-
ed, in whole or in part, the settlement
authority who last acted on the claim
or his or her successor will attempt to
settle the claim. If settlement cannot
be reached, the appeal will be for-
warded in accordance with paragraph
(b)(1) of this section.

(3) As to an appeal that requires ac-
tion by TJAG, The Assistant Judge Ad-
vocate General (TAJAG), or the Sec-
retary of the Army, or designee, the
Commander, USARCS may take the ac-

tion in paragraph (b)(2) of this section
or forward the claim together with a
recommendation for action. All mat-
ters submitted by the claimant will be
forwarded and considered.

(4) Since an appeal under this author-
ity is not an adversary proceeding, no
form of hearing is authorized. A re-
quest by the claimant for access to
documentary evidence in the claims
file to be used in considering the ap-
peal should be granted unless access is
not permitted by law or regulation.

§ 536.33 Attorney fees.

In the settlement of any claim under
§§ 536.20 through 536.35, attorney fees
shall not exceed 20 percent of the final
cost to the United States of the award.

§ 536.34 Payment of costs, settlements,
and judgments related to certain
medical and legal malpractice
claims.

(a) Costs, settlements, or judgments
cognizable under 10 U.S.C. 1089(f) for
personal injury or death caused by any
physician, dentist, nurse, pharmacist,
or paramedical, or other supporting
personnel (including medical and den-
tal technicians, nurse assistants, and
therapists) of DA should be forwarded
to Commander, USARCS, for action
and will be paid, provided:

(1) The alleged negligent or wrongful
actions or omissions arose in perform-
ance of medical, dental or related
health care functions (including clin-
ical studies and investigations) within
the scope of employment; and

(2) Such personnel provide prompt
notification and delivery of all process
served or received, provide such other
documents, information, and assist-
ance as requested, and cooperate in the
defense of the action on the merits.
(See DoD Directive 6000.6.)

(b) Costs, settlements, and judgments
cognizable under 10 U.S.C. 1054(f) for
damages for injury of loss of property
caused by any attorney, paralegal, or
other member of a legal staff within
the DA should be forwarded to Com-
mander, USARCS, for action and will
be paid, provided:

(1) The alleged negligent or wrongful
actions or omissions arose in connec-
tion with providing legal services while
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acting within the scope of the person’s
duties or employment, and

(2) Such personnel provide prompt
notification and delivery of all process
served or received, provide such other
documents, information and assistance
as requested, and cooperate in the de-
fense of the action on the merits. (See
DoD Directive 6000.6.)

§ 536.40 Claims under Article 139, Uni-
form Code of Military Justice.

(a) Statutory authority. The authority
for this section is Article 139, Uniform
Code of Military Justice (10 U.S.C. 939)
which provides for redress of damage to
property willfully damaged or de-
stroyed, or wrongfully taken, by mem-
bers of the armed forces of the United
States.

(b) Purpose. This section sets forth
the standards to be applied and the
procedures to be followed in the proc-
essing of claims for damage, loss or de-
struction of property owned by or in
the lawful possession of an individual,
whether civilian or military, a busi-
ness, a charity, or a State or local gov-
ernment, where the property was
wrongfully taken or willfully damaged
by military members of DA. Claims
cognizable under other claims statutes
may be processed under this section.

(c) Effect of disciplinary action. Ad-
ministrative action under Article 139
and this section is entirely separate
and distinct from disciplinary action
taken under other articles of the UCMJ
or other administrative actions. Be-
cause action under Article 139 and this
section requires independent findings
on issues other than guilt or innocence,
the mere fact that a soldier was con-
victed or acquitted of charges is not
dispositive of a claim under Article 139.

(d) Claims cognizable. Claims cog-
nizable under Article 139, UCMJ are
limited to—

(1) Claims for property willfully dam-
aged. Willful damage is damage which
is inflicted intentionally, knowingly,
and purposefully without justifiable ex-
cuse, as distinguished from damage
caused inadvertently or thoughtlessly
through simple or gross negligence.
Damage, loss, or destruction of prop-
erty caused by riotous, violent, or dis-
orderly acts, or by acts of depredation,
or through conduct showing reckless or

wanton disregard of the property rights
of others may be considered willful
damage.

(2) Claims for property wrongfully
taken. A wrongful taking is any unau-
thorized taking or withholding of prop-
erty, not involving the breach of a fidu-
ciary or contractual relationship, with
the intent to temporarily or perma-
nently deprive the owner or person
lawfully in possession of the property.
Damage, loss, or destruction of prop-
erty through larceny, forgery, embez-
zlement, fraud, misappropriation, or
similar offense may be considered
wrongful taking.

(e) Claims not cognizable. Claims not
cognizable under this section and Arti-
cle 139 include—

(1) Claims resulting from negligent
acts.

(2) Claims for personal injury or
death.

(3) Claims resulting from acts or
omissions of military personnel acting
within the scope of their employment.

(4) Claims resulting from the conduct
of reserve component personnel who
are not subject to the UCMJ at the
time of the offense.

(5) Subrogated claims, including
claims by insurers.

(f) Limitations on assessments—(1) Time
Limitations. To be considered, a claim
must be submitted within 90 days of
the incident out of which the claim
arose, unless the special court-martial
convening authority (SPCMCA) acting
on the claim determines that good
cause has been shown for the delay.

(2) Limitations on amount. No soldier’s
pay may be assessed more than $5,000
on a single claim without the approval
of the Commander, USARCS, or des-
ignee. If the commander acting on the
claim determines that an assessment
against a soldier in excess of $5,000 is
meritorious, he or she will assess the
pay of that soldier in the amount of
$5,000 and forward the claim to the
Commander, USARCS, with his or her
recommendation as to the additional
amount which should be assessed.

(3) Direct damages. Assessments are
limited to direct damages for the loss
of or damage to property. Indirect, re-
mote, or consequential damages may
not be considered under this section.
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